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§8.23

requiring the retailer to purchase dis-
tilled spirits, wine, or malt beverages
from the industry member beyond a
single sales transaction is prohibited.
Examples of such contracts are:

(a) An advertising contract between
an industry member and a retailer with
the express or implied requirement of
the purchase of the advertiser’s prod-
ucts; or

(b) A sales contract awarded on a
competitive bid basis which has the ef-
fect of prohibiting the retailer from
purchasing from other industry mem-
bers by:

(1) Requiring that for the period of
the agreement, the retailer purchase a
product or line of products exclusively
from the industry member; or

(2) Requiring that the retailer pur-
chase a specific or minimum quantity
during the period of the agreement.

§8.23 Third party arrangements.

Industry member requirements, by
agreement or otherwise, with non-re-
tailers which result in a retailer being
required to purchase the industry
member’s products are within the ex-
clusive outlet provisions. These indus-
try member requirements are covered
whether the agreement or other ar-
rangement originates with the indus-
try member or the third party. For ex-
ample, a supplier enters into a contrac-
tual agreement or other arrangement
with a third party. This agreement or
arrangement contains an industry
member requirement as described
above. The third party, a ballclub, or
municipal or private corporation, not
acting as a retailer, leases the conces-
sion rights and is able to control the
purchasing decisions of the retailer.
The third party, as a result of the re-
quirement, by agreement or otherwise,
with the industry member, requires the
retailer to purchase the industry mem-
ber’s products to the exclusion, in
whole or in part, of products sold or of-
fered for sale by other persons in inter-
state or foreign commerce. The busi-
ness arrangements entered into by the
industry member and the third party
may consist of such things as spon-
soring radio or television broadcasting,
paying for advertising, or providing
other services or things of value.
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§8.51 Exclusion, in general.

(a) Exclusion, in whole or in part oc-
curs:

(1) When a practice by an industry
member, whether direct, indirect, or
through an affiliate, places (or has the
potential to place) retailer independ-
ence at risk by means of a tie or link
between the industry member and re-
tailer or by any other means of indus-
try member control over the retailer,
and

(2) Such practice results in the re-
tailer purchasing less than it would
have of a competitor’s product.

(b) Section 8.52 lists practices that
result in exclusion. Section 8.53 lists
practices not resulting in exclusion.
Section 8.54 lists the criteria used for
determining whether other practices
can put retailer independence at risk.

§8.52 Practices which result in exclu-
sion.

The practices specified in this sec-
tion result in exclusion under section
105(a) of the Act. The practices speci-
fied here are examples and do not con-
stitute a complete list of such prac-
tices:

(a) Purchases of distilled spirits, wine
or malt beverages by a retailer as a re-
sult, directly or indirectly, of a threat
or act of physical or economic harm by
the selling industry member.

(b) Contracts between an industry
member and a retailer which require
the retailer to purchase distilled spir-
its, wine, or malt beverages from that
industry member and expressly restrict
the retailer from purchasing, in whole
or in part, such products from another
industry member.

§8.53 Practice not resulting in exclu-
sion.

The practice specified in this section
is deemed not to result in exclusion
under section 105(a) of the Act: a sup-
ply contract for one year or less be-
tween the industry member and re-
tailer under which the industry mem-
ber agrees to sell distilled spirits, wine,
or malt beverages to the retailer on an
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